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1. Introduction

The right to a jury trial is perhaps the most unique
characteristic of the American justice system.! Jury
service is often hailed as an important obligation of
good citizenship and treasured as one of our society’s
most valued liberties.? In fact, the initial omission of the
right to a civil jury in the Bill of Rights threatened
ratification of the entire Constitution.? A century and a
half ago, national observer Alexis de Tocqueville
wrote, “the practical intelligence and political good
sense of the Americans are mainly attributable to
the long use they have made of the jury.”* Not
surprisingly, today’s national polls indicate that
Americans continue to hold the jury system in the
highest regard. According to a 1998 American Bar
Association (ABA) opinion poll, 78 percent of the
public rates our jury system as the fairest method of
determining guilt or innocence; 69 percent
considers juries to be the most important part of the
justice system.’

It is indeed ironic that despite the long-standing and

_strong support Americans have for the jury system,

many appear to avoid jury service at virtually every
opportunity. According to one study by the American
Judicature Socigty, on average, about 20 percent of
those summoned to jury duty each year in state courts
do not respond.® Poor juror turnout in several
jurisdictions has reached crisis levels.” In some urban
jurisdictions, for example, fewer than 10 percent of all
summoned citizens show up in court.® Likewise, in
some rural areas, sheriffs’ deputies recently have been
forced to round up people shopping in the local
Wal-Mart to fill the jury box.’
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While a portion of this non-response rate is
attributable to out-of-date records and summonses that
are mailed to the wrong addresses, many citizens
simply ignore their civic obligation and opportunity to
serve. For example, a recent joint study conducted by
the Dallas Morning News and Southern Methodist
University found that in Dallas County, Texas, “at least
80 percent of the people summoned each week for jury
duty disregard their summonses and refuse to
participate in the system.”!® Take former baseball star
Pete Rose, for example. Twice Mr. Rose failed to
respond to a jury summons in Palm Beach County,
Florida."! But, consider this fact: Only one in four

_jurors was showing up in Palm Beach County at the

time Mr. Rose was a no-show.'> Even those who do
arrive at the courthouse often avoid service through
“occupational exemptions” that benefit certain
professions or present flimsy “hardship excuses” to
escape jury duty. Avoidance of jury service has
jeopardized the rights of litigants and, in more than one
case, delayed a murder trial.!?

All citizens should equally share the obligation of jury
duty regardless of their occupation and income level.
Not only does requiring all to serve more fairly
distribute the burden of jury service throughout the
public, it is also necessary to ensure a representative
jury. The absence of a representative jury may mean
that plaintiffs and defendants in both civil and criminal
cases may not receive a fair trial before a true jury of
their peers.
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I1. Identifying the Problems and Providing
Solutions

The contradiction between strong public support for
the jury system and the avoidance of jury service
suggests that the jury system needs to be reformed to
better serve Americans. It needs to become more
“aser friendly.”** This State Factor discusses several
of the core problems undermining the American petit
jury system. It then discusses innovative model jury
service legislation recently developed by the American
Legislative Exchange Council (ALEC). ALEC’s “Jury
Patriotism Act” promotes jury service by alleviating the
inconvenience and financial burden placed on those
called to serve, while making it more difficult for people
to escape from jury service without showing true
hardship.”* The model act safeguards a citizen’s right
to serve on a jury as well as a litigant’s right to a jury
representing a true cross section of the community.

A. Breaking Down Barriers

ALEC’s Jury Patriotism Act would make important
changes to the jury system by reducing the barriers to
jury service that confront many working Americans.
Women and minorities obtained their right to serve on
juries only after lengthy legal battles. Although they,
and others, now have aright to serve as a constitutional
matter, some continue to be denied this right as a matter
of practice. ALEC’s model] act will encourage people
to serve on juries and make it easier for them to do so.

1. Providing More Flexibility as to Scheduling of
Jury Service

Citizens called to jury service have other obligations in
their lives. They have jobs that require their presence,
children or other family members for whom they are
responsible, travel plans that cannot be altered without
penalty, and other personal and professional
commitments. When faced with a jury summons that
requires their presence at court on a particular date,
many people simply choose to disregard the summons.
Even if it is likely that the court will excuse them, some
jurors may not be able to make the trip to the
courthouse or may resent the time necessary to obtain
an exemption.

In order to provide citizens with more flexibility, the
Jury Patriotism Act provides jurors with one automatic
postponement of jury service.!® This means that if a
juror receives a summons requiring him or her to report
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on a date that is inconvenient for any reason, he or she
may postpone service to another time. An automatic
postponement of jury service works hand in hand with
the elimination of occupational exemptions and
tightening of the standard for hardship excuses, which
are also accomplished by the model act. Asthe ABA
observed, “Deferral of jury service accommodates the
public-necessity rationale upon which most exemptions
and automatic excuses were originally premised, while
enabling a broader spectrum of the community to serve
as jurors.”"’

The process for obtaining a postponement would be
quick and easy. The summoned juror would simply
contact the appropriate court official via telephone,
electronic mail, or in writing. He or she would not have
to provide any reason for the postponement. The only
prerequisites would be that the requestor had not
previously received a postponement and the requestor
provides a date on which he or she will appear for jury
service within six months. Subsequent postponements
would be treated in a manner similar to hardship
excuses and permitted only in the event of an extreme
emergency, such as a death in the family or a sudden
grave illness that could not have been anticipated at the
time the court granted the initial postponement.

The Jury Patriotism Act also provides a second type
of postponement aimed at protecting small businesses.
Currently, it is possible for more than one employee of a
business to be called for jury service during the same
period. Such a situation may be particularly hard on
labor-intensive, small businesses. For this reason, the
model act requires the court to postpone and reschedule
the jury service of a summoned juror if another
employee of his or her business is already serving jury
duty."™® This postponement would not count toward the
one postponement for any reason extended to all jurors.
This provision of the model act is supported by
employer groups, including the National Federation of
Independent Business (NFIB).

2. Reducing the Length of Jury Service
Not only are the dates of jury service often inflexible,
some jurisdictions require summoned jurors to sit in the
courthouse or be available for jury duty for an extended

_period of time. For example, Kentucky requires that

within any 12 month period, a person must be prepared
to serve as a petit juror for up to 30 days.' According
to the guidebook for Kentucky jurors, “In some
metropolitan areas, a person may be required to serve
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as few as 14 days, while in some rural areas, a person
may be asked to serve as many as 150 days,” based on
the discretion of the trial judge.”® Idaho law requires
citizens to serve up to 10 days of jury duty and be
available for as long as six months for service within
any two-year period.” Likewise, in Oregon, the length
of a jury service term may be as long as 10 days? and,
in Washington State, a juror may be required to be
physically present at the courthouse for two weeks or
longer.® In these and other jurisdictions, the
commitment of a two-week, 30 day or longer service
causes severe disruption in domestic schedules,
personal plans, and business activities. In fact, one of
the most frequent complaints about jury service is that it
lasts too long.?*

ALEC’s model act would make jury service more
appealing by guaranteeing potential jurors that they will
not be required to spend more than one day at the
courthouse unless they are selected to serve on a jury
panel.” This practice is generally known as the “one-
day/one-trial” system, and has been adopted by about
50 percent of state courts.”® Some courts have adopted
variants of this system to suit their needs. For example,
Harris County (Houston), Texas, which was ahead of
its time when it became the first to adopt a one-day/
one-trial system in 1972, has further increased juror
convenience by moving to a half-day/one-trial system.”
In 1999, the Missouri legislature adopted a law requiring
its courts to implement a two-day/one-trial system by
2005.%8 This approach provides the court with greater
administrative flexibility, but is less convenient for jurors
than a one-day/one-trial system. Nevertheless, such
reforms are a marked improvement from those
requiring jurors to spend several frustrating days or
weeks in the courthouse waiting to serve.

Over the past three decades, courts have transitioned
to the one-day/one-trial system as a response to high
excusal rates, the inconvenience and hardship resulting
from lengthy terms on those who are unable to obtain
an excuse, the frustration and boredom imposed on
jurors, and “professional juror syndrome,” whereby
jurors compare arguments from a previous trial with
one they were currently hearing. Adoption of the
one-day/one-trial system has real results. For example,
by adopting the one-day/one-trial system, New York
reduced its statewide average term of service,
previously above five days, to just 2.2 days —a
decrease of more than 50 percent.*® In Massachusetts,
which has adopted the one-day/one-trial system, 85
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percent of those who appear complete their jury service
in just one day and 95 percent finish in three days.?!
Likewise, 95 percent of jurors in Jefferson Parish,
Louisiana perform no more than one day of jury
service, largely due to the parish’s adoption of the one-
day/one-trial system.*?

In an early study of juror attitudes, 90.8 percent of
5,500 jurors selected the one-day/one-trial system as
preferable to a 30 day term, and a majority would not
object to being called again.*® The survey also revealed
that the one-day/one-trial system increased positive
attitudes about jury duty and about the justice system
generally.*

Not only does the one-day/one-trial system result in
less time spent in the courthouse for jurors, it also
means fewer days of employee absences from work
for jury duty. Research by the California Judicial
Council found that the majority of employees return to
work the next business day after reporting for jury
service under the one-day/one-trial system.* In
announcing the adoption of the one-day/one-trial system
throughout the California judiciary, Los Angeles
Superior Court Presiding Judge James Bascue
commented, “We know that one-day/one-trial is in the
best interest of our employers and the communities we
serve.”3¢

Recently, the National Center for State Courts’ Best
Practices Institute (NCSC) recognized the one-day/
one-trial system as a particularly effective practice.”
According to the NCSC, “no state court that has made
the change to the shorter term of service has ‘looked
back’ and returned to the former practice.”® In fact,
“every statewide jury reform task force report of the
past decade has recommended adopting the change.”*

In addition, experience has proven that implementation
of a one-day/one-trial term of service can lead to large
fiscal savings because the system is efficient.** Rather
than have a large number of jurors sitting around in a
jury room for days on end, reading the newspaper and
playing cards while collecting a juror fee, the one-day/
one-trial method brings in only the number of jurors that
the court anticipates will be needed and dismisses those
not selected for a trial.!

The one-day/one-trial system works hand in hand
with other provisions of ALEC’s model act. It
furthers the goal of promoting jury service by vastly
reducing the need for hardship excuses. Indeed, the
experience of one court found that requests for
excusal after adoption of the one-day/one-trial




system dropped to 1.36 percent, and most of these
requests were accommodated by the court’s
postponement policy.> As a Georgia commission
recognized, this reduction in excuses “increased the
representativeness and inclusiveness of the jury
pool.”™* In addition, “[blecause this system requires
courts to summon a greater number of prospective
jurors, more persons have the educational
experience of serving on a jury or, at least,
undergoing juror orientation, which is generally a
positive experience.”* Furthermore, a one-day/one-
trial system would protect employers from having to
pay more than one day’s wages if the employee is
not selected for a trial — one more reason why
employers support the model act.

‘3. Protecting Employment Rights
Most state laws prohibit employers from

terminating or threatening to terminate an employee
because he or she takes time off to serve on a jury.*
Several states go further and protect employees
from any adverse action taken as a result of their
responding to a juror summons.* The Jury
Patriotism Act provides even more protection for
employees. It explicitly states that a business may
not require its employees to use their annual,
vacation, or sick leave time for jury service.’
Employees should not fear that by responding to a
juror summons, they may be required to sacrifice
their annual vacation. This provision is one reason
why the AFL-CIO supports the ALEC model act.

4. Removing the Risk of Service on a Lengthy
Trial Without Adequate Compensation

A second major reason that people avoid jury duty is the
financial burden that such service may impose and the
anxiety that they may be selected to serve on a drawn-
out trial without adequate compensation. Most state courts
provide a nominal daily fee for those who serve, generally
ranging from absolutely nothing on the first day* to $40
per day in New York.* New Mexico may be the most
generous state—it pays jurors the prevailing state minimum
wage for each hour in attendance.* In some states, juror
compensation is regarded as so insignificant that many
who serve do not even bother to cash their juror checks.!
Several jurisdictions increase the level of compensation
after a certain number of days of service. For
example, in Florida, jurors receive fifteen dollars per
day for the first three days of service and thirty dollars
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per day thereafter.”> The average daily juror fee in
state courts for less than five days of service is just
$18.53 per day.® After five days, the average amount
increases to $24.26 per day.** This small increase,
however, is of little practical help to jurors who may not
have other sources of compensation and whose travel
and lunch expenses may exceed their juror fees.
Today’s juror fee often does not pay for a bus fare and
a salami sandwich, let alone reimburse a juror for lost
income. This lack of available compensation may be
particularly troublesome for jurors who are selected to
serve on lengthy civil trials. Although somewhere
between half and three-quarters of trials conclude
within three days, and very few cases extend beyond
ten days, jurors who find themselves called to serve
on the rare, lengthy civil trial may be subject to extreme
financial hardship.* For this reason, when it is apparent
that a trial will be long and complex, it is likely that the
court will excuse many jurors because of the financial
burden jury service will place on them, their families, or
their businesses. Courts often find they have no other
choice, given that they do not have the resources to
provide any significant compensation above the jury
fee. Asthe ABA recognized:

The minimal size of the daily fee means that
“[flew persons making more than the
minimum wage can afford [the] . . . sudden
and involuntary cut in pay” imposed by jury
service. As a result, excuses from jury service
because of economic hardship are common
in many jurisdictions for laborers, salespeople,
unemployed parents with child care expenses,
and sole proprietors of small businesses. Only
those who are not employed or whose
employer will continue to pay their salary are
then available for jury service.”’

Consequently, the basic democratic right to be tried
by a jury of one’s peers® may “morph” into a jury
that is disproportionately composed of retired and
unemployed individuals, especially in lengthy trials.
This result may produce non-diverse and .
unrepresentative juries, and may lead to arbitrary
results for plaintiffs, defendants, and prosecutors.
Such hardships also are unfair to the public, which
has a right and an obligation to serve on a jury.”

Ideally, states would be able to provide greater
compensation for jurors. After all, jury service is a civic
obligation. In these times of tight state budgets, however,
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significantly increasing the juror fee through payments
out of the state treasury may not be a realistic option in
most states. Even as long ago as 1993, the ABA
recognized that “raising juror fees to compensate
citizens for their time at current wage levels would
place a nearly impossible burden on many financially
hard-pressed jurisdictions.”® This observation is no
less true today.

Although the number of jurors selected to serve on
lengthy civil trials is relatively small, those who find
themselves in the jury box on a long product liability,
commercial litigation, or intellectual property case may
suffer severe financial hardship. Absent extreme
circumstances warranting the judge’s intervention, these

jurors are required to serve for the entire trial, which may

last several weeks or months. While jurors indeed have
a civic duty to serve, there is a limit on how much an
individual citizen can be asked to sacrifice for the civil
justice system, particularly when the case involves a
dispute between private parties. For this reason, ALEC’s
Jury Patriotism Act contains an innovative provision
establishing a “lengthy trial fund” to help relieve the burden
on jurors serving on prolonged civil cases.®!

The lengthy trial fund in ALEC’s model act would provide
jurors who serve on civil trials lasting longer than three
days with supplemental compensation of up to $100 per
day if they otherwise would be excused from service due
to financial hardship.? In the rare case that a civil trial
lasts ten days or more, all jurors who are not fully
compensated by their employer during jury service would
be eligible to receive as much as $300 per day in
supplemental compensation from the fund.®® In order to
qualify for payment, the juror would complete a form
identifying the amount requested and provide the court
with verification from an employer of his or her usual
wage and how much the employer paid the employee
during jury service. An individual who is self-employed
or receives compensation other than wages would submit
asworn affidavit attesting to his or her approximate gross
weekly income, together with supporting documentation,
to obtain wage replacement or supplementation from the
court. States or individual courts would set the maximum
daily rate available to jurors on the basis of the cost of
living in the area or other considerations.

The lengthy trial fund would be financed by a minimal
fee collected from each attorney who files a civil case.
In effect, the model act establishes a nominal user fee on
civil litigants who make use of the jury system to resolve
disputes. The fund is based on the premise that those

THE STATE FACTOR — The Jury Patriotism Act

who use the jury system should help pay to finance it.
The filing fee is not intended to be a barrier to the filing of
lawsuits and would be the minimum necessary to fairly
support jurors who serve on lengthy civil trials. A
court administrator, hired by the judicial system and
compensated by the fund, would manage the fund
under rules and guidelines established by the state
supreme court. This system would be self-sustaining
and not require any allocation of resources by the
legislature.

B. Eliminating Jury Service Loopholes

The foundational principle of ALEC’s Jury Patriotism
Actis that all citizens have a civic obligation to serve on
juries regardless of their occupation or income level. This
cross section of the public is necessary to ensure a diverse
and representative jury, and to distribute the burden of
jury service equally throughout the population. The
privileged should not be allowed to escape jury duty, as
some escaped military service in Vietnam, and leave those
with less political or financial clout with the burden of
service. Given the ease with which one can postpone
and reschedule service, the guarantee of serving no more
than one day or one trial, and the assurance of fair
compensation if selected for a lengthy trial provided by
the ALEC model, there are few legitimate reasons for
not serving on a jury.

1. Everyone Serves: Repealing Automatic
Exemptions from Jury Service for Professionals

Some states unnecessarily limit the jury pool by
automatically exempting potential jurors from service based
on their occupations. For some reason or another, these
people are regarded as too important, socially, politically
or economically, to serve on a jury. Some citizens simply
feel, “I don’t belong here with these people.”* But, as
one Ohio state senator stated when asked why Ohio
exempted attorneys, doctors and dentists from jury service,
“It’s elitism. ... I believe that real people ought to serve
on juries and that includes professionals.”® Moreover,
as the ABA has recognized, “broad categorical exceptions
not only reduce the inclusiveness and representativeness
of a jury panel, but also place a disproportionate burden
on those who are not exempt,” most notably blue-collar
workers, retirees and the unemployed.%

New York once held the record for occupational
exemptions. Prior to its 1995 jury reform initiative, there
were 26 occupational exemptions covering professions
ranging from judges, lawyers, physicians, and police
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officers to ministers, podiatrists, optometrists, and
volunteer firefighters.® Remarkably, these exemptions
excluded over 1 million of New York’s citizens from
the jury pool and contributed to a shortage of jurors
in the 1990s.7° In 1995, the New York legislature,
upon the recommendation of the Citizens Jury Project,
under the leadership of Chief Judge Judith Kaye,
eliminated all occupational exemptions. Subsequent
press reports hailed the increased diversity of the jury
pool and the greater willingness of those summoned
to serve.”!

With the fall of broad occupational exemptions in New
York, Tennessee now may hold the title of protector of
the privileged and other special classes. Tennessee
exempts from jury service all persons holding public
office, practicing attorneys, certified public accountants,
physicians, members of the clergy, acting professors or
teachers, members of fire companies, full-time law
enforcement officers, pharmacists, practicing registered
nurses, and those serving in the National Guard.”
Missouri provides another example of a state that allows
many professionals out of jury service. Missouri law
disqualifies lawyers and judges from jury service,” and
allows clergymen, doctors, osteopaths, chiropractors,
dentists, pharmacists, and certain police officers out of
jury duty upon request.”* Several other jurisdictions retain
various occupational exemptions,” some of which are
buried deeply in state codes.”® Some exemptions appear
to be remnants of a time past. For example, locomotive
engineers, locomotive firemen, conductors, brakemen,
switchmen, and engine foremen may be surprised to learn
that they are exempt from jury service in Nevada.”
Wyoming apparently considers embalmers too important
for jury service.”

Evidence suggests that even those who receive special
exemptions from jury service do not believe they are too
valuable to take time off to sit on a jury, or too biased or
influential to serve. For example, when New York doctors
were asked whether they should be exempt from jury
service following New York’s reform, only 12 percent
said that physicians should be exempt from service.”
New York lawyers had a similar reaction. One attorney
who was furious immediately following the elimination of
occupational exemptions exclaimed, “Are they out of their
minds in Albany? Lawyers are never going to let other
lawyers, much less judges or docs, serve on a jury.”®
One year later, the same attorney was selected for a jury
and was “quite proud” to have served.®* “Both sides
thought I could be fair,” he said.®* According to the study,

6

only 3 percent and 10 percent of Manhattan and
Brooklyn attorneys, respectively, thought they should
be exempt from jury service.* Even the New York
judge that led the state’s jury reform efforts, Chief
Judge Judith Kaye, was called for jury duty. Rudolph
Guiliani, despite being a sitting mayor, lawyer and
former prosecutor, also made headlines when he was
summoned and selected to serve on a jury hearing a
$7 million civil suit in 1999.% Most recently, it was
revealed on an “anonymous” juror qualification form
for federal jury duty in New York that Juror No. 142’s
former occupation was “President of the United
States” and that he felt that he could be fair and
impartial despite his “unusual experience with the
O.1.C.,” otherwise known as the Office of Independent
Counsel.® If judges, mayors and ex-presidents are
not beyond jury service, no one should expect that
their profession puts them above this civic duty.

The first step to a more representative jury is the
elimination of all occupational exemptions from jury
service.® Many states have recognized that
occupational exemptions to jury service are elitist and
unnecessary, and that such exemptions place an unfair
burden on those who do not qualify for special
treatment. Like New York, approximately two-thirds of
the states have now taken the positive step of repealing
broad occupational exemptions to jury service.*” They
have, instead, adopted limited exemptions, such as for
those actively serving in the National Guard.®® Those
states that have retained occupational exemptions
should follow and ensure that all people have the
opportunity and obligation to serve on ajury.

ALEC’s model act repeals state laws establishing or
recognizing excuses or exemptions for postponing or
excusing service as a petit juror, including the repeal of
occupational exemptions.® The model act also clarifies
that “[u]ndue or extreme physical or financial hardship”
does not exist solely based on the fact thata
prospective juror will be required to be absent from his
or her place of employment,” a provision that lessens
the chance that a doctor or lawyer will avoid jury
service simply because he or she will be required to
miss a day of work.*

Elimination of occupational exemptions not only would
increase the representativeness of the jury pool, there is
evidence that it also would lead to other improvements
to the jury system. As Julia Vitullo-Martin, the former
director of the Citizens Jury Project of the Vera
Institute of Justice, which proposed and monitored

April 2003 |



many of the reforms implemented in New York,

recognized:
Now that highly educated, financially
successful, influential New Yorkers serve,
they are pressuring the courts to reconsider
procedures that some argue infantilize
jurors—such as bans on juror notetaking,
questioning, internal discussions prior to
formal deliberations, even taking the judge’s
charge into the deliberation room with them.
They also demand clean courthouses,
courteous civil servants and technology-
equipped assembly rooms so they can
continue working while serving. Jurors have
long awaited these courtesies, but only
recently have large numbers of jurors with
access to top officials served. (And, of
course, some of the complaining jurors are
the top officials themselves.).”!

2. Increasing the Penalty for No-Shows

As previously discussed in this article, a substantial
and increasing number of people simply choose to
ignore a jury summons—a situation that has led to a
critical shortage of jurors in some areas. Research
shows that a significant number of those who do not
respond to jury summonses fail to do so because they
have little fear of receiving a penalty, or believe that
the penalty will be minimal—a mere “slap on the
wrist.” Most states currently provide that a person
can be held in contempt of court or required to pay a
minimal civil fine, comparable to a parking ticket, for
failing to appear for jury service.” It is no secret that
such provisions, however minimal, are rarely imposed
or enforced by courts.”

For this reason, ALEC’s model act provides that a
juror’s failure to appear in court, or failure to obtain a
postponement of service, is a misdemeanor, punishable
by a fine, imprisonment, or both. The intent of the model
act is to communicate to jurors the importance of jury

. service and to notify them that shirking one’s civic
obligation to serve will be severely punished. Those who
fail to appear for jury service will have a criminal record,
a threat sufficient to cause one to pause before ignoring a
juror summons. The penalty for failing to appear in
court for jury duty should be displayed conspicuously
on the summons. .

THE S1aTE FACTOR — The Jury Patriotism Act

3. Limiting Excuses to Situations of True
Hardship

While many potential jurors simply choose to ignore
their summonses, others appear in court with
innovative excuses to avoid jury service. One might
be advised to avoid some especially poor excuses,
such as “My dog is in heat and needs me,” “I never
tell the truth,” “I’m 86 years old and deaf as a doornail,”
“The legal system is perverted,” or “I’m a soccer
mom.”** Even though the courts rejected these
excuses, they provide a glimpse at what is regularly
occurring today in America’s courtrooms.

Both common sense and concern for our fellow citizens
suggest that there should be some hardship situations when
aperson is excused from serving on a jury. But there are
three primary problems with hardship excuses as they
are currently written in some states. The first problem is
that the standard for granting a hardship excuse is often
vague or undefined. For example, in many states, the
standard for an excuse is simply defined as “undue
hardship, severe inconvenience, or public necessity.”*
Such wording leaves a great deal of leeway for potential
jurors to come up with reasons why they cannot serve.
Furthermore, some “hardship” standards seem perfectly
tailored to allow professionals to avoid service. In Virginia,
for example, a person may plead a “particular occupation
inconvenience” to receive an exemption from jury

_service.® Likewise, [llinois courts will excuse those called

for service if they show an “undue hardship on account
of the nature of the prospective juror’s occupation [or]
business affairs,” among other reasons.” Delaware’s
statute provides that “[t]he Court may determine that
membership in specified groups of persons or occupational
classes constitutes a showing of undue hardship, extreme
inconvenience or public necessity.”*

The second problem with hardship excuses is that they
accord a great deal of discretion to the court official
responsible for making such decisions. In many cases,
the court official making hardship determinations is not a
judge, but rather he or she is an administrative employee
or law clerk.” Jurors may feel less embarrassment in
inventing hardship excuses when the court representative
they appear before does not wear a robe and does not
have the power to hold them in contempt of court.
Furthermore, court staff or clerks may find themselves
intimidated by ego-toting professionals.

A third problem with many existing hardship excuses
is that they may be easy to invent. Not all states require
jurors to substantiate the reasons for their excuses.
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For example, the potential juror does not have to
provide a physician’s statement to support a medical
problem or a tax return, pay stub or note from his or
her employer documenting a financial hardship, or,
at minimum, an affidavit under oath from the
prospective juror in other circumstances.

ALEC’s Jury Patriotism Act would make it more
difficult for the privileged to avoid jury service by
tightening the standard for hardship excuses. The
model act moves away from the vague “undue
hardship, severe inconvenience, or public necessity”
standard used by many courts and provides a more
precise definition of hardship. Under the model act,
“undue or extreme physical or financial hardship”
justifying an excuse from jury service is limited to
three circumstances.!® The first situation is when a
person would be required to abandon a person under
his or her personal care or supervision because of the
impossibility of obtaining an appropriate substitute
caregiver during the period of participation in the jury
pool or on the jury.'” This language does not permit
any person with a child to claim hardship. Rather,
only those who can demonstrate the impossibility of
obtaining child care, for financial reasons or because
of the age of the child, can obtain an excuse. Those
who can afford to find child care, or have a relative or
babysitter they can rely upon, are required to do so.

The second situation in which a prospective juror can
claim hardship under the model act is when he or she
would incur costs that would have a substantial adverse
impact on the payment of the individual’s necessary daily
living expenses or on those for whom he or she provides
the principal means of support.'® Under this provision,
loss of income from employment or other activities would
not permit one to avoid jury service automatically.
Professionals who stand to lose a substantial sum would
be exempt only if they can show that the loss actually
would impair their ability to live. While this may appear
to place a burden on some, it serves to fairly distribute the
burden of jury service equally among white-collar workers
and those who make less money, but for whom lost income
may place a greater strain.

The final situation in which a court would be allowed
to excuse a person from jury service under the ALEC
model bill would be if the prospective juror would suffer
physical illness or disease by serving.'®® This provision
generally codifies existing practice. The model act also
is intended to make clear that the disabled can

productively serve, and indeed have a right to
Serve, on a jury.

ALEC’s Jury Patriotism Act not only limits the
available hardship excuses, it also establishes
procedures that make it more likely that the excuses
will be strictly applied.™ Under the model act potential
jurors cannot simply claim a hardship. Rather, they
must provide the court with documentation that
supports the need for an excuse.'® This minimal
requirement will ensure that jurors are not inventing or
exaggerating claimed hardships. For instance, a person
claiming a medical condition could provide a statement
from a physician. One who claims financial hardship
might submit a copy of his or her tax return or pay stub.
Potential jurors who are caring for a young child or
other family member might provide the court with a
sworn statement providing the reason that he or she
cannot obtain alternative care. The model act also
places the responsibility for making hardship
determinations with a judge, rather than with a clerk of
the court or an administrative staff member.% This
requirement demonstrates the seriousness of the jury
service obligation within the judicial system. It also
would have an important practical effect. People may
think twice about articulating a bogus hardship excuse
when in a courtroom, before a judge, and faced with
the threat of a sanction. :
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III. Conclusion

Americans continue to overwhelmingly support the jury
system. Yet, many people fail to appear for jury duty
when summoned, or strive to get out of jury duty once
they enter the courthouse. Most of these individuals do
not lack a sense of civic duty. Rather, they are discouraged
from jury service caused by the hardship and headache
imposed by antiquated systems that do not provide
adequate financial compensation for jurors, leave little
or no flexibility as to the dates of service, and may
involve unnecessary time in a waiting room.
Moreover, occupational exemptions give some
privileged members of society an easy way out of
service, while loosely defined hardship exemptions
provide many others with a means of escape.
ALEC’s Jury Patriotism Act addresses and breaks down
each of the barriers that currently make many juries
unrepresentative of the communities which they serve.
Jurors would benefit from the flexibility of an easy method
to postpone and reschedule service, and from adoption of
a one-day/one-trial system that would reduce the
frustrating and boring time spent in a courthouse
waiting room. Moreover, under the ALEC model bill,
jurors would not risk being selected to serve on
lengthy civil trials without adequate compensation.
Through these reforms, all citizens, regardless of
income or occupation, will be expected and able to
serve on a jury, and they will be welcomed by a more
friendly jury system.
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JURY PATRIOTISM ACT

Section 1. Short Title.
This Act shall be known and may be cited as the Jury Patriotism Act.
Section 2. Full Participation on Petit Juries of All Citizens.

Itis the policy of this State that all qualified citizens have an obligation to serve on petit juries when summoned
by the courts of this State, unless excused.

Section 3. Postponements of Petit Jury Participation.

a. All provisions of the law of this State, or of any political subdivision thereof, that establish or recognize
excuses or exemptions for postponing or excusing service as a petit juror are hereby repealed.

b. Individuals scheduled to appear for jury service have the right to postpone the date of their initial
appearance for jury service one time only. When requested, postponements shall be granted, provided that:
1. The juror has not previously been granted a postponement;

2. The prospective juror appears in person or contacts the [appropriate court official] by telephone,
electronic mail, or in writing to request a postponement; and

3. Prior to the grant of a postponement with the concurrence of the [appropriate court official], the
prospective juror fixes a date certain on which he or she will appear for jury service that is not
more than six months after the date on which the prospective juror originally was called to serve
and on which date the court will be in session.

c. A subsequent request to postpone jury service may be approved by a judicial officer only in the event of an
extreme emergency, such as a death in the family, sudden grave illness, a natural disaster or a national
emergency in which the prospective juror is personally involved, that could not have been anticipated at the
time the initial postponement was granted. Prior to the grant of a second postponement, the prospective
juror must fix a date certain on which the individual will appear for jury service within six months of the
postponement on a date when the court will be in session.

d. An individual who fails to appear in person on the date scheduled for jury service and who has failed to
obtain a postponement in compliance with the provisions for requesting a postponement, or who fails to
appear on the date set pursuant to subsection (b)(3) or (c) of this Section, shall have committed a [Class A]
misdemeanor and shall be subject to imprisonment or fines in accordance with the laws of this State.

Section 4. Excuses From Petit Jury Service.

An individual may apply to be excused from jury service for a period of up to [ 24 ] months, instead of seeking
a postponement when either:

a. The prospective juror has a mental or physical condition that causes him or her to be incapable of
performing jury service. The juror, or the juror’s personal representative, must provide the court with
documentation from a physician licensed to practice medicine verifying that a mental or physical condition
renders the person unfit for jury service for a period of not less than the [ 24 ] month period for which the
excuse is sought.
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b. Jury service would cause undue or extreme physical or financial hardship to the prospective juror or a
person under his or her care or supervision.
1. A judge of the court for which the individual was called to jury service shall make undue or

extreme physical or financial hardship determinations. The authority to make these determinations
is delegable only to court officials or personnel who are authorized by the laws of this State to
function as members of the judiciary.

A person asking to be excused based on a finding of undue or extreme physical or financial hard-
ship must take all actions necessary to have obtained a ruling on that request by no later than the
date on which the individual is scheduled to appear for jury duty.

3. For purposes of this Act, “undue or extreme physical or financial hardship™ is limited to circum-

stances in which an individual would:

(a) Be required to abandon a person under his or her personal care or supervision due to the impos-
sibility of obtaining an appropriate substitute caregiver during the period of participation in the

* jury pool or on the jury; or

(b) Incur costs that would have a substantial adverse impact on the payment of the individual’s
necessary daily living expenses or on those for whom he or she provides the principal means of
support; or

(c) Suffer physical hardship that would result in illness or disease.

4. “Undue or extreme physical or financial hardship” does not exist solely based on the fact that a

prospective juror will be required to be absent from his or her place of employment.

5. Persons asking a judge to grant an excuse based on “undue or extreme physical or financial hard-

ship” shall be required to provide the judge with documentation, such as, but not limited to, federal

and state income tax returns, medical statements from licensed physicians, proof of dependency or

guardianship, and similar documents, which the judge finds to clearly support the request to be
excused. Failure to provide satisfactory documentation shall result in a denial of the request to be
excused.

(a) After [ 24 ] months, a person excused from jury service shall become eligible once again for
qualification as a juror unless the person was excused from service permanently. A person is
excused from jury service permanently only when the deciding judge determines that the
underlying grounds for being excused are of a permanent nature.

Section 5. Rights of Petit Jurors.

a. Jobs Preservation. Any person who is summoned to serve as a juror and who notifies his or her employer

of such summons within a reasonable period of time after receipt of a summons and prior to his or her

appearance for jury duty may not be removed or otherwise be subject to any adverse employment action as

aresult of such service.

b. Benefits Protection. An employee may not be required or requested to use annual, vacation, or sick leave
for time spent responding to a summons for jury duty, time spent participating in the jury selection process

or for time spent actually serving on a jury. Nothing in this provision shall be construed to require an

employer to provide annual, vacation, or sick leave to employees under the provisions of this statute who

otherwise are not entitled to such benefits under company policies.
c. Length of Service. Service of prospective jurors shall be for no more than one court day in actual

attendance, unless a prospective juror is selected to serve in a trial or is under consideration to serve on a
trial and such consideration covers a period of two or more days. Once selected, a juror shall serve on the

jury for the duration of the trial unless excused by the presiding judge.

d. Frequency of Service. A juror who has served on a petit jury in this State shall not be summoned to serve

again as a petit juror in any court of this State for [ ] years following the last day of such service.
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e. Small Business Protection. A court shall automatically postpone and reschedule the service of a summoned
juror of an employer with five of fewer full-time employees, or their equivalent, if another employee of that
employer is summoned to appear during the same period. Such postponement will not affect an individual’s
right to one automatic postponement under Section 3(b).

Section 6. Lengthy Trial Fund.

The [judicial body with court rulemaking authority and responsibility for the State courts] shall promulgate rules
to establish a Lengthy Trial Fund that shall be used to provide wage replacement or supplementation to jurors who
serve on petit juries in civil litigation after the third day of Jjury service.

a. The court rules shall provide for the following:

1. The selection and appointment of an Administrator for the fund.

2. Procedures for the administration of the Fund, including payments of salaries of the Administrator
and other necessary personnel.

3. Procedures for the accounting, auditing and investment of money in the Lengthy Trial Fund.

4. The highest court of the State shall report on the administration of the Lengthy Trial Fund in its
annual report on the judicial branch, setting forth the money collected for and disbursed from the
fund.

b. Each trial court in the State shall collect from each attorney who files a civil case, unless otherwise
exempted under the provisions of this Section, a fee of [$ ] per case to be paid into the Lengthy Trial Fund.
A lawyer will be deemed to have “filed a case” at the time the first pleading or other filing on which an
individual lawyer’s name appears is submitted to the court for filing and opens a new case. All such fees
shall be forwarded to the Administrator of the Lengthy Trial Fund for deposit.

c. Wage Replacement or Supplementation.

1. The court shall use the fees deposited in the Lengthy Trial Fund to pay wage replacement or supple-
mentation to any petit juror in civil litigation otherwise eligible to be excused from service pursuant
to Section 4(2)(c)(2) of this Act beginning on the fourth day of service. The amount paid from the
Fund shall be no more than is needed to relieve such financial hardship and, in no event, may
exceed [$100] per day per juror. :

2. The court shall use the fees deposited in the Lengthy Trial Fund to pay wage replacement or supple-
mentation, not to exceed {$300] per day, to any petit juror beginning on the tenth day of service.

3. The court may, in its discretion, limit the amount of disbursements from the Lengthy Trial Fund
based on the availability of financial resources.

d. Any juror who is serving or has served on a jury that qualifies for payment from the Lengthy Trial Fund,
provided the service commenced on or after the effective date of this Act, may submit a request for payment
from the Lengthy Trial Fund on a form that the Administrator provides. Payment shall be limited to the
difference between the state paid jury fee and the actual amount of wages a juror earns, up to the maximum
level payable, minus any amount the juror actually receives from the employer during the same time period.
1. The form shall disclose the juror’s regular wages, the amount the employer will pay during the term

of jury service, the amount of replacement or supplemental wages requested, and any other infor-
mation the Administrator deems necessary for proper payment.

2. The juror also shall be required to submit verification from the employer as to the wage information
provided to the Administrator, for example, the employee’s most recent earnings statement or
similar document, prior to initiation of payment from the Fund.

3. If an individual is self-employed or receives compensation other than wages, the individual may
provide a sworn affidavit attesting to his or her approximate gross weekly income, together with
such other information as the Administrator may require, in order to verify weekly income.




e. The following attorneys and causes of action are exempt from payment of the Lengthy Trial Fund fee:

1. Government attorneys appearing in the course of their official duties;

2. Pro se litigants;

3. Cases in small claims court or the state equivalent thereof; or

4. Claims seeking social security disability determinations; individual veterans’ compensation or
disability determinations; recoupment actions for government backed educational loans or mort-
gages; child custody and support cases; actions brought in forma pauperis; and any other filings
designated by rule that involve minimal use of court resources and that customarily are not afforded

the opportunity for a trial by jury.

Section 7. Severability.

The provisions of this Act are severable. If any portion of this Act is declared unconstitutional or the application
of any part of this Act to any person or circumstance is held invalid, the remaining portions of the Act and thelr
applicability to any person or cucumstance shall remain valid and enforceable.

Section 8. Effective Date.

[To be determined in accordance with state law.]

THE STATE FACTOR — The Jury Patriotism Act 13




About the Authors

Victor E. Schwartz, a former Dean of the University of
Cincinnati College of Law, is a senior partner and chairs the
Public Policy Group in the Washington, D.C. office of Shook,
Hardy & Bacon L.L.P. Mr. Schwartz is co-author of the most
widely used torts casebook in the United States, PROSSER,
WADE AND ScuwarTz’S TorTs (10% ed. 2000), and author of
ComparaTIVE NEGLIGENCE (3d ed. 1994 & Supp. 1999). Heis
private sector chair of the Civil Justice Task Force of the
American Legislative Exchange Council, has authored
hundreds of law review articles, and frequently speaks before
national audiences interested in civil justice issues. Mr.
Schwartz obtained his B.A. summa cum laude from Boston
University in 1962 and his J.D. magna cum laude from
Columbia University in 1965.

Mark A. Behrens is a partner in the Public Policy Group of
Shook, Hardy & Bacon L.L.P. in Washington, D.C. He is an
advisor to the American Legislative Exchange Council’s
Civil Justice Task Force. Mark received his B.A. in
Economics from the University of Wisconsin-Madison in
1987 and his J.D. from Vanderbilt University in 1990, where
he served on the Vanderbilt Law Review.

Cary Silverman is an associate in the law firm of Shook,
Hardy & Bacon L.L.P. in Washington, D.C. He received aB.S.
in Management Science from the State University of New
York College at Geneseo in 1997, an M.P.A. from The George
Washington University in 2000, and a J.D. with honors from
The George Washington University Law School in 2000,
where he served as Managing Editor of The Environmental

Lawyer.
Notes
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the right to a jury trial in criminal prosecutions); U.S. CoNsT.
amend. VII (establishing the right to a jury trial in civil matters
where the value in controversy exceeds $20 in federal courts).
Most state constitutions also establish a right to a jury trial in
civil matters. See, e.g., Conn. Consr. art. I, § 19 (“The right of
trial by jury shall remain inviolate.”); FLa. ConsT. art. I, § 22
(“The right of trial by jury shall be secure to all and remain
inviolate.”); VA. ConsT. art. I, § 11 (“That in controversies
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Rosenblatt, Introduction to Special Edition on Juries, 73
N.Y. St. B.J. 8 (2001) (noting that “throughout the centuries
our prized right to trial by jury—guaranteed by both state
and federal Constitutions—has inspired passionate prose:
‘the cornerstone of judicial process,” ‘a bulwark of
democracy, ‘courthouse democracy,” the lamp of liberty,
‘the voice of the people’).

3 See Jeffrey Robert White, The Civil Jury: 200 Years Under
Siege, 36 TriAL 18, 22 (2000). Despite public reverence for
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the jury system, delegates to the 1787 Constitutional
Convention initially voted overwhelmingly against the right
to a jury trial along with other individual rights because of
federalism concemns. See id. at 19. George Mason, whose
chief objection to the Bill of Rights was the absence of the
right to jury trial in civil cases, led the anti-federalist
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See id. at 20-22. For a comprehensive history of the Seventh
Amendment, see Matthew P. Harrington, The Economic
Origins of the Seventh Amendment, 87 Iowa L. Rev. 145
(2001); Charles W. Walfram, The Constitutional History of
the Seventh Amendment, 57 MINN. L. Rev. 639 (1973); Edith -
Guild Henderson, The Background of the Seventh
Amendment, 80 Harv. L. Rev. 289 (1966).

4 1 ALexis bE TOCQUEVILLE, DEMOCRACY IN AMERICA 285 (J.P.
Mayer ed., 1975). De Tocqueville also recognized the jury
system’s importance in preserving a free and democratic
society. As de Tocqueville wrote:

The jury, and more especially the civil jury, serves to
communicate the spirit of judges to the minds of all the
citizens; and this spirit, with the habits which attend it, is the
soundest preparation for free institutions. It imbues all
classes with a respect for the thing judged and with the
notion of right. If these two elements be removed, the love of
independence becomes a mere destructive passion. It teaches
men to practice equity; every man learns to judge his
neighbor as he would himself be judged. . .. By obliging men
to turn their own attention to other affairs than their own, it
rubs off that private selfishness which is the rust of society.
Id. at 284-85.

5 See AM. BAR Ass’N, PERCEPTIONS OF THE U.S. JUSTICE SYSTEM
67 (1998), available at <http://www.abanet.org/media/
perception/perceptions.pdf> (last visited Mar. 12, 2003). Each
year, state courts hold approximately 88,000 civil and criminal
trials impacting people’s lives, liberty, and property. See NaT'L
CENTER FOR STATE COURTS, EXAMINING THE WORK OF STATE
CourTs, 2001, at 102 (2002) [hereinafter EXAMINING THE WORK
or State Courts], available at <http://www.ncsconline.org/
D_Research/csp/ 2001_Files/2001_Main_Page.html> (last
visited Mar. 12, 2003) (providing 1999 statistics).

6 See RoBERT G. BOATRIGHT, IMPROVING CITIZEN RESPONSE TO
Jury Summionses: A REPORT WiTH RECOMMENDATIONS 13 (Am.
Judicature Soc’y 1998). Others have estimated that as many
as two-thirds of the approximately 15 million Americans
summoned do not report for jury service. See David
Schneider, Jury Deliberations and the Need for Jury Reform:
An Outsider’s View, 36 Jupces’ J., no. 4, at 25 (Fall 1997).

7 See, e.g., Bob Anderson, Jury-Duty Scofflaws to Face
Fines, Jail Time, BaToN ROUGE Apvoc., Apr. 13, 1999, at 4B
(reporting that less than 25 percent of the roughly 400 people
summoned for jury duty responded in Washington Parish,
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Pay, AusTiv AM.-STATESMAN, Dec. 27, 2002, at A1 (reporting
that only about a quarter of the 180,000 to 200,000 citizens
summoned to jury service each year actually show up at the
courthouse in Travis County, Texas; according to the Travis
County district clerks and auditor, 27 percent of those
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summoned appear for jury service, 34 percent are excused
from service before appearing in court, 28 percent of
summonses are returned as undeliverable, and 11 percent of
those summoned ignore the summons completely).

8 See BOATRIGHT, supra note 6, at Vii.

9 See Amy Merrick, When the Jury Box Runs Low, Deputies
Hit Wal-Mart: Personal Summonses Get Job Done When
Mail Doesn’t; Out for Milk, Off to Court, WalLL ST. J., Aug.
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answered summonses for earlier court dates but had asked to
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11 See Nicole Sterghos Brochu, Thinking of Ignoring Jury
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121d.
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appear in court and eight others were excused from jury
service).

14 Over the past three decades, efforts aimed at improving
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needed. See G. Thomas Munsterman & Paula L. Hannaford,
Reshaping the Bedrock of Democracy: American Jury
Reform During the Last 30 Years, 36 Jupces’ J.,no. 4, at 5
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AM. Bar Ass’N, STANDANDS RELATED TO JUROR USE AND
ManNAGEMENT (1993) [hereinafter ABA STANDARDS RELATED TO
Juror Use & Mam’T] (providing various recommendations on
improving universal jury service).
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system by amending court rules to enhance the jury
experience and thus provide greater juror participation, see
Janessa E. Shtabsky, Comment, A More Active Jury: Has
Arizona Set the Standard for Reform with Its New Jury
Rules?,28 Ariz. S1.L.J. 1009 (1996), ALEC’s model legislation
focuses on bringing potential jurors to the courthouse and
encouraging them to fulfill their civic obligation to serve.
Other jury reform efforts, such as permitting notetaking or
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17 ABA StanparDS RELATED TO JUROR Ust & MaM'T, supra
note 14, at 51.

18 See Appendix at § 5(e).
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(prohibiting an employer from terminating or threatening to
terminate an employee because of jury duty); N.C. GEN Star. §
9-32 (prohibiting an employer from discharging or demoting
an employee because the employee has been called for jury
duty or is serving as a juror); S.C. Cope AnN. § 41-1-70
(prohibiting an employer from dismissing or demoting an
employee because he or she complies with a juror summons).
46 See, e.g., D.C. Cope § 11-1913(a) (prohibiting an employer
from depriving an employee of employment, threatening, or
otherwise coercing an employee because the employee
serves as a juror); Iowa Copk § 607A.45 (prohibiting an
employer from depriving an employee of employment or
threat or otherwise coercing an employee because of he or
she is called for jury service); Miss. CobE AnN. § 13-5-23
(prohibiting an employer or other person from persuading or
attempting to persuade any juror to avoid jury service, or
intimidating or threatening any juror in that respect); Mo.
Rev. S1AT. § 494.460(1) (prohibiting an employer from
terminating, disciplining, or threatening to take adverse
action against an employee because he or she is called for
jury service); TeNN. CoDE ANN. § 22-4-108(b)(1) (prohibits an
employer from discharging or otherwise discriminating
against an employee because he or she is called for jury
service); Utad CopE § 78-46-21 (prohibiting an employer from
depriving an employee of employment or threatening or
otherwise coercing an employee because the employer
responds to a juror summons); WasH. Rev. CopE § 2.36.165(1)
(prohibiting an employer from depriving an employee of
employment or threatening, coercing, harassing, or denying
promotional opportunities to an employee who takes time off
for jury service); W. Va. Cope §§ 51-1-21, 52-3-1(b) (requiring
an employer to excuse an employee from work in order to
respond to a juror summons and prohibiting an employer
from discriminating against an employee because he or she is
summoned to jury service).

48 See, e.g., CaL. C1v. Proc. Copk § 215 (2002) (compensating
jurors $15 per day after the first day of service).

49 See N.Y. Jupiciary Law §§ 521, 521-a (McKinney 2001)
(requiring employers to pay up to forty percent of an
employee’s compensation for the first three days of jury
service, with the state paying the juror fee only to those
jurors not receiving employer compensation, and increasing
the fee by $6 when a trial extends more than 30 days). See
generally EXaAMINING THE WORK OF STATE COURTS, supra note
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5, at 89-90 (providing compilation of juror fees in all states)
(citing BUREAU OF JUSTICE STATISTICS, STATE COURT
ORGANIZATION 89, thl. 40 (1998)). Federal courts through-out
the country pay jurors a $40 fee per day for their service. See
28 U.S.C. § 1871(b)(1) (1994).

50 See N.M. S1at. ANN. § 38-5-15 (Michie 2001).
Massachusetts requires employers to pay for the first three
days of jury service, and then pays jurors a $50 fee for each
day thereafter. See Mass. GEN. Laws ch. 234A, § 51 (Michie
2002). Self-employed and unemployed jurors are eligible to
receive up to $50 per day from the state for the first three
days of service. See Mass. GEN. Laws ch. 234A, § 49. South
Dakota pays jurors $50 per day if selected to serve on a jury,
but those not impaneled receive only a $10 appearance fee
plus mileage. See S.D. CopiFED Laws § 16-13-46 (Michie
2002).

51 See Steve Brewer, Verdict: Underpaid / Jurors, Officials
Agree $6 a Day Woeful, HoustoN CHRON., Mar. 129, 2002
(reporting that about one-third of jurors in Texas did not cash
their juror fee check).

52 See FLA. STaT. ch. 40.24 (2002); see also Utan CoDE ANN. §
78-46-28 (2002) (providing an $18.50 fee for the first day of
jury service and $49 for each subsequent day of attendance);
Wro. Stat. ANn. § 1-11-303 (Michie 2002) (providing a $30 fee
for the first five days of service and an additional $20 per day,
in the discretion of the court, thereafter).

53 See EXAMINING THE WORK OF STATE COURTS, supra note 5, at
90.

54 See id.

55 See ADMIN. OFFICE OF THE U.S. CoURTS, JUDICIAL BUSINESS OF
THE U.S. Courts 166, tbl. C-8 (2001), available at <http://
www.uscourts.gov/judbus2001/contents.html> (last visited
Mar. 12, 2003) (finding that 75 percent of all civil and criminal
trials in the federal courts were completed within three days
and 4 percent extended beyond nine days during the 12-
month period ending September 30, 2001); U.S. Dep’T oF
JusTicE, BUREAU OF JUSTICE STATISTICS, CIVIL TRIAL CASES AND
VERDICTS IN LARGE COUNTIES, 1996, at 13 (1999), available at
<http://www.ojp.usdoj.gov/bjs/pub/pdf/ctcvic96.pdf> (last
visited Mar. 12, 2003) (finding that the median number of days
in jury trials in the nation’s 75 largest counties was three
days).

56 Federal law recognizes the need for special compensation
for those selected to serve on lengthy trials. Currently, those
who serve longer than 30 days as a petit juror in federal court
receive an additional $10 on top of the $40 juror fee for each
day in attendance. See 28 U.S.C. § 1871(b)(1), (2) (2002). See
also H.R. Rep. No. 107-700, at 14 (2002) (House Committee on
the Judiciary Report on the Federal Courts Improvement Act
of 2002) (recognizing “the hardships encountered when
serving on a jury for an extended period of time”).

57 ABA StanDARDs RELATED TO JUROR USE & MaM’T, supra
note 14, at 133-34 (quoting J. THOMAS MUNSTERMAN ET AL.,
THE RELATIONSHIP OF JUROR FEES AND TERMS OF SERVICE TO
Jury SysTEM PERFORMANCE (1991) [alterations in original]).

58 See Taylorv. La., 419 U.8. 522, 529 (1975) (ruling that “the
selection of a petit jury from a representative cross section of
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the community is an essential component of the Sixth
Amendment right to a jury trial” and striking down the
systematic exclusion of women from jury venires).

59 See Batson v. Ky., 476 U.S. 79 (1986) (ruling that use of
peremptory challenges to exclude African American jurors
from petit juries unconstitutionally denied a person
participation in jury service because of his race under the
Sixth and Fourteenth Amendments); Patton v. Miss., 332 U.S.
463 (1947) (holding that a state may not deprive a class of
citizens the right to serve on a jury, either by statute or by
administrative practices).

60 ABA StanDARDS RELATED TO JURCR USE & MGM’T, supra
note 14, at 134.

61 See Appendix § 6. Louisiana takes more of a direct
approach. It requires litigants requesting a jury trial to pay
the clerk of the court an $84 filing fee and, prior to the
commencement of trial, $300 for each day the court estimates

 the trial will last. See LA. REv. STAT. ANN. § 13:3049(B) (West

2002). If the trial exceeds the estimated period, the litigant
must make an additional contribution to the registry. Id. This
system effectively requires the litigants in a civil action to
reimburse the court for the daily fees paid to the jurors.. Other
states have implemented similar fee systems to place the
costs of juror fees directly on those who request and use the
jury. See, e.g., State of Oregon 16th Judicial District, Filing
Fees, available at <http://www.ojd.state.or.us/dou/home.nsf/
filing_fees.html> (last visited Mar. 12, 2003) (requiring a $100
per-day fee for a six person jury and a $175 per-day fee for a
jury of more than six people). These systems do not generate
sufficient revenue to cover more than the jurors’ minimal
court fees.

62 See Appendix § 6(c)(1).

63 See id § 6(c)(2).

64 See id. § 6(d).

65 See id. § 6(b). The ALEC model act does not provide
wage replacement or supplementation for jurors selected for
criminal trials. In most states, citizens are generally
summoned for petit jury service and may then find
themselves serving on either a civil or criminal matter. The
authors recognize that jurors selected to serve on lengthy
criminal trials are subject to the same financial strain as jurors
selected for civil trials. However, the model act recognizes
that civil litigants, through their attorneys’ appearance fees,
should not be required to fund the criminal justice system.
That is a state obligation. Nor can criminal defendants or
prosecutors be asked to contribute to the lengthy trial fund.
For this reason, states might consider providing special
compensation to jurors in lengthy criminal trials, but that
reform is beyond the scope of ALEC’s model act.

66 Julia Vitullo-Martin, Successful Innovations Will Require
Citizen Education and Participation, 73 N.Y. St. B.J. 43, 44
(2001) (quoting comment of “an elegant woman” summoned
to jury duty in New York).

67 Alison Hagenah, Legislature Questions Jury Duty
Exemptions, DALy RpR. (Ohio), Mar. 124, 1997 (quoting
Senator Bruce E. Johnson’s comments on Senate Bill 69,
which became law in 1998 and eliminated occupational
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exemptions in Ohio).

68 ABA STANDARDS RELATED TO JUROR Use & MGM'T, supra
note 14, at 51.

69 See JULIA VITULLO-MARTIN ET AL., FIVE YEARS OF JURY
RerorM: WHAT JURORS ARE SAYING: FINAL REPORT ON JUROR
Concerns To THE UNIFIED CourT SysteM 2, 10-11 (Citizens Jury
Project, Vera Inst. of Justice 2000) [hereinafter FIvVE YEARS OF
Jury REFORM], available at <http://www.vera.org/
publication_pdf/juryfinal.pdf> (last visited Mar. 12, 2003).

70 See id. at 2, 10.

71 See, e.g., Merri Rosenberg, Eligibility Changes, Widening
the Pool of Potential Jurors, N.Y. TiMEs, Oct. 13, 1996, at
10W.

72 See TENN. CoDE ANN. § 22-1-103(a) (2002). In Tennessee,
occupational exemptions only excuse a qualifying individual
from the initial summons and require the summoned juror to
provide the clerk with a seven-day period in which he or she
may serve within the next year. See TENN. CODE ANN. § 22-1-
103(c) (2002). In theory, members of these professions must
designate a week in which he or she will serve in the next
year. The Tennessee Bar Association has observed that “[iln
practice, however, in many Tennessee counties they are
simply removed from the jury list and do not even bear the
risk of jury duty for a seven-day period of their choice within
the next 12 months.” See REPORT OF THE TENN. BAR Ass’N
Comm’N oN Jury Rerorwm 4.2 (1999), available at <http://
www.tba.org/mews/jurye.pdf> (last visited Mar. 12, 2003).
Notwithstanding the deferral requirement, “sole proprietors,”
which may include physicians, dentists, attorneys, and
pharmacists, among others, are completely exempt from jury
service in Tennessee. See TEnn. CoDE ANN. § 22-1-103(d)
(2002).

73 See Mo. REv. Stat. § 494.425(7), (8).

74 See Mo. Rev. STaT. §§ 494.430(1), (5),494.431.

75 See, e.g., Haw. REv. STat. § 612-6 (2001) (exempting
attorneys, heads of executive departments, elected officials,
judges, ministers or priests, physicians, dentists, members of
the armed forces, and members of the police and fire
departments); INp. Copg § 33-4-5-7 (2002) (exempting
members of the armed forces, elected or appointed officials of
the government, honorary military staff officers, officers or
enlisted persons of the guard reserve forces, veterinarians,
persons serving as members of the board of school
commissioners of the city of Indianapolis, dentists, and
members of police or fire departments); ME. REV. STAT. ANN.
tit. 14, § 1211 (West 2002) (exempting the governor, judges,
physicians, dentists, sheriffs, attorneys, and those in the
state military forces); OxLA. STAT. tit. 38, § 28 (2001) (judges,
sheriffs, federal and state law enforcement officers, attorneys,
and legislators are not qualified to serve as jurors); Nes. Rev.
Stat. § 25-1601 (2001) (exempting judges, court clerks,
sheriffs, and jailers); Nev. Rev. Stat. § 6.020 (2002) (exempting
federal or state officers, judges, attorneys, certain county
officers, police officers, certain locomotive operators,
correctional officers, employees of the legislature, physicians,
optometrists, and dentists); R.I. Gen. Laws § 9-9- (2002)
(exempting members of Congress from the state of Rhode
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Island, the general officers of the state, the members and
officers of the general assembly, the jury commissioner and
his or her assistants, the justices of the state and U.S. courts,
clerks of those courts, practicing attorneys, sheriffs,
marshals, probation and parole officers, members of any paid
police force, members of any paid fire department, and
members of the armed services on active duty); Tex. Gov’t
Copk § 62.106 (Vernon 2001) (exempting students, and
officers or employees of the legislative branch); Va. Cope
ANN. §§ 8.01-341 and -341.1 (Michie 2002) (exempting the
President and Vice President of the United States, members of
Congress, members of the general assembly, attorneys,
judges, members of the State Corporation Commission,
members of the Virginia Workers’ Compensation Commission,
sheriffs, police officers, certain penitentiary and jail officers
and employees, mariners, and certain small-business

‘ operators); Wyo. STAT. AnN. § 1-11-103 (Michie 2002)

(exempting members of the fire and police departments and
elected public officials); see also 7 GuaMm CopE ANN. § 22107
(2002) (exempting members of the armed services, elected
officials, judges, members of the clergy, attorneys,
physicians, dentists, registered nurses, and members of the
fire and police departments); 4 V.I. Cope AnN. § 472 (2002)
(exempting members of the armed services, members of the
fire and police departments, attorneys, clergy, physicians,
dentists, and public officers of the government).

76 While most states codify occupational exemptions in the
section of its code that addresses jury service qualifications,
compensation, and excuses, other states hide occupational
exemptions in areas of the code regulating the particular
profession receiving privileged treatment. See, e.g., Miss.
CopE ANN. § 41-17-7 (2001) (provision in public health code
exempting certain resident officers of state mental health
institutions); Miss. Cobe ANN. § 47-5-55 (2001) (provision in
title addressing prisoners, and prisons exempting officers and
employees of the state correctional system); TENN. CoDE
ANN. § 7-38-104 (2002) (provision in chapter on consolidated
governments exempting members of fire companies); TENN.
Cope ANN. §§ 63-8-117 and -118 (2002) (provision in title on
“professions of the healing arts” exempting optometrists and
podiatrists); Wyo. STar. ANN. § 33-16-105 (Michie 2002)
(provision in title regulating professions and occupations
exempting licensed embalmers).

77 See NEv. REv. STAT. § 6.020(1)(d) (2001).

78 See Wyo. StaT. ANN. § 33-16-105 (Michie 2002).

79 See FIvE YEARS OF JUrY REFORM, supra note 69, at 12.
801d.

811d.

821d.

83 See id. at 13.

84 See Robert D. McFadden, Court Surprise: Giuliani
Picked As Juror No. 1, N.Y. TimEs, Aug. 31, 1999, at A1;
David Rohde, Mayor Is Praised as Just Another Juror, N.Y.
TmMEs, Sept. 8, 1999, at B3; David Rohde, The Nation: One
Angry Man; What’s the Verdict When the Mayor Is Also
Jury Foreman?, N.Y. Tives, Sept. 5, 1999, sec. 4, at6.

85 See Benjamin Weiser, Civic Duty, Sure, But Wasn't the
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White House Enough?,N.Y. Tives, Mar. 12, 2003, at B6.
Ultimately, the judge excused William Jefferson Clinton due to
concern that having the former president sit on the jury might
sensationalize the trial. See Stephanie Rosenbloom, Hail to
the Juror? Not in this Case, N.Y. Tives, Mar. 6, 2003.

86 Although elimination of occupational exemptions may not
be constitutionally required to protect a defendant’s right to a
representative jury, see, e.g., United States v. Terry, 60 F.3d
1541, 1543-44 (11th Cir. 1995) (upholding federal law
exempting police officers from serving on grand juries and
trial juries), it is undeniable that such reform would broaden
the jury pool. :

87 According to the American Bar Association (ABA), as of
1993, 26 states had eliminated all occupational exemptions
and nine states had very limited exemptions, such as for
lawyers, judges, or members of the armed services. ABA
STANDARDS RELATED T0O JUROR USE & MoM'T, supra note 14, at
51. The ABA has recommended the complete elimination of
automatic excuses or statutory group exemptions. See id.

88 See, e.g., Miss. Cope ANN. § 33-1-5 (2001) (exempting any
member of the National Guard who presents a statement from
a superior officer stating that jury service is likely to interfere
with the member’s military duties).

89 See Appendix § 2(a).

90 See id. § 4(2)(d).

91 Vitullo-Martin, supra note 66, at 44-45.

92 See, e.g., 705 IL. Comp. STat. 305/15 (2002) (contempt and
fine of between $5 and $100 unless good cause shown); K.
Rev. Star. ANn. § 29A.150 (Michie 2002) (contempt); MicH.
Comp. Laws § 600.1346(e) (2002) (contempt), N.C. GEN. STAT. §
9-13 (2001) (fine of not more than $50 unless renders an
excuse deemed sufficient), Or. Rev. STat. § 10.990 (2001)
(contempt unless good cause shown); TEx. Gov’T CODE ANN.
§ 62.111 (Vernon 2001) (contempt action subjecting juror to
fine of between $10 and $100 unless provides a “reasonable
excuse”); TEX. Criv. P. Cobe Ann. § 35.01 (Vernon 2001) (fine
not to exceed $50); Va. Cobe Ann. § 8.01-356 (Michie 2002)
(fine of between $25 and $100 unless provides a sufficient
excuse); VT. Stat. AnN. tit. 4, § 958 (2002) (fine of $50 if the
Jjuror does not submit a satisfactory excuse).

93 There are some notable exceptions by judges who ought
to be commended for their efforts. For instance, Court of
Common Pleas Judge John W. Herron of Philadelphia called
15 citizens who had ignored at least two juror questionnaires
into his courtroom, found 12 in contempt, and ordered them
to perform community service. See Tom Waring, The Jury
Duty Is Out, NorTHEAST TiMES, Nov. 22, 2001. Judge Herron
issued bench warrants for the arrest of the three jurors that
still failed to appear. See id. One Wayne County, Illinois,
judge ordered jury duty violators to appear before him, and a
row of TV cameras, to explain why they did not respond to
their juror summonses. After listening to a barrage of pathetic
excuses, such as “I forgot,” the judge fined several offenders
and ordered most to appear for service. See Niraj Warikoo,
Session Stresses Jury Duty’s Value; Officials Urge Public to
Quickly Heed Notices, DETrOIT FREE PRESS, Apr. 11, 2002,
available at 2002 WL 16414379,
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94 See Jane Greig, Many are Called; Some are Chosen; Few
are Excused from Jury Duty, AUSTIN AMER.-STATESMAN, Mar.
126, 2002, at D1; Juror Excuses Heard Around the State, 73
N.Y. St. Bar J. 34 (2001); Tim Wyatt, Though Their Chances of
Being Chosen Are Slim, Potential Jurors Can Come Up With
Creative Reasons to Dodge Their Duty, DALLAS MORNING
NEews, July 10, 2000, at 16A; Allen Pusey, Excuses, Excuses:
When Summoned, Some Claim Ilinesses, Prejudices Prevent
Them From Serving, DarLas MorNING News, Oct. 22, 2000, at
22A.

95 See, e.g., ALA. CoDE § 12-16-63(b) (2001); DEL. CopE ANN.
tit. 10, § 4511(b) (2002); FLa. Star. ch. 40.013 (2002); K. REv.
StaT. ANN. § 29A.100(1) (Michie 2002); La. Rev. STaT. ANN. §
13:3044 (West 2002); Mp. Crs. & Jup. Copk § 8-210(a) (2001);
W. Va. Copk § 52-1-11(b) (2002); see also Or. REv. Star. §
10.050 (2001) (“‘undue hardship or extreme inconvenience to
the person, the person’s family, the person’s employer or the
public served by the person”); Wast. Rev. Cope § 2.36.100(1)
(2002) (“undue hardship, extreme inconvenience, public
necessity, or any reason deemed sufficient by the court for a
period of time the court deems necessary””); Wis. STaT. §
256.03(1), (2) (1999-2000 & Supp. 2002) (permitting an excuse
“if the court determines that the person cannot fulfill the
responsibilities of a juror” and allowing a deferral “if the court
determines that service as a juror would entail undue
hardship, extreme inconvenience or serious obstruction or
delay in the fair and impartial administration of justice”).

96 See V. Cope AnN. § 8.01-341.2 (Michie 2002).

97705 IL. Comp. Stat. 305/10.2(a) (2002).

98 DEL. CopE ANN. tit. 10, § 4511(b) (2002).

99 See, e.g., N.M. StaT. ANN. § 38-5-11 (Michie 2001)
(providing that “[c]laims of exemption, requests for excuse
from service or postponement of services shall be ruled upon
by the district judge or his designee or magistrate or his
designee”); Or. REv. Stat. § 10.050 (2001) (authorizing the
clerk of the court to grant hardship excuses); Wis. Star. §
256.03(3) (1999-2000 & Supp. 2002) (authorizing the judge
responsible for administering the jury system to authorize the
clerk of circuit court to grant excuses or deferrals).

100 See Appendix § 4(2). The ALEC model act is not the first
to restrict permissible hardship excuses. A similar provision
in Mississippi provides that all qualified persons must serve
as jurors unless excused by the court for one of the
following causes: (a) when the juror is ill, or when on account
of serious illness in the juror’s family, the presence of the
Juror is required at home, (b) when the juror’s attendance
would cause a serious financial loss to the juror or to the
Juror’s business, or (c) when the juror is under an emergency,
fairly equivalent to those mentioned in the foregoing clauses
(a) and (b). Miss. Cobe ANN. § 13-5-23 (2002). In fact, the .
Mississippi statute goes even further in defining the
standard for granting the above excuses:

An excuse of illness under clause (a) may be made to the
clerk of [the] court outside of open court by providing the
clerk with either a certificate of a licensed physician or an
affidavit of the juror, stating that the juror is ill or that there is
a serious illness in the juror’s family. The test of an excuse
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under clause (b) shall be whether, if the juror were

" incapacitated by illness or otherwise for a week, some other
persons would be available or could reasonably be procured
to carry on the business for the week, and the test of an
excuse under clause (c) shall be such as to be the fair
equivalent, under the circumstances of that prescribed under
clause (b). In cases under clauses (b) and (c) the excuse must
be made by the juror, in open court, under oath.

| 101 See Appendix § 4(2)(c)(1).

102 See id. § 4(2)(c)(2). :

103 See id. § 4(2)(c)(3).

104 Standard 6 of the ABA’s STANDARDS RELATED TO JUROR

Use & Mam’T also emphasizes the need for procedural

safeguards in the administration of excuses from jury service.

See ABA STANDARDS RELATED TO JUROR Use & MaM'T, supra

note 14, at 53-54. The Standard recommends that courts

require individuals to present excuses in writing and that they

present their excuses to a judge or senior court official (such

as the jury commissioner or a senior court manager), and that

courts adopt and apply a strict uniform policy for the

granting of excuses. See id.

i 105 See id. § 4(2)(e); see also Miss. Cope AnN. § 13-5-23

' (2001) (text provided supra note 100) (requiring

documentation of a medical excuse and a statement under
oath in open court to support other hardship excuses).

! 106 See Appendix §4(2)(a).
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