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A ‘PerrecTt STORM’ CONFRONTS

ASBESTOS DEFENDANTS IN NEWPORT NEWS
by Mark A. Behrens

Asbestos plaintiffs in Newport News, Virginia enjoy the nation’s highest win rate at trial —85%.*
Courts in Newport News try numerous asbestos cases in part because it is a major shipbuilding center with
thousands of shipyard workers and retired Navy sailors who live there. Large payouts are a big draw too.
Newport News had 513 asbestos filings from January 2013 through April 2015—seven of every ten asbestos
cases filed in the entire Commonwealth. Multi-million-dollar verdicts are common against the few companies
willing to roll the dice in a jurisdiction where defendants rarely win.

Newport News plaintiffs’ extraordinary rate of success at trial cannot be chalked up simply to good
lawyering or damning evidence against the so-called asbestos industry. There are good trial lawyers in other
asbestos epicenters, and they win less often. Furthermore, virtually all of the primary historical asbestos
defendants have been forced into bankruptcy. They are not the target defendants of today. The evidence in
Newport News trials is not egregious or uncommon, as asbestos litigation is now in its fourth decade.

Sowhat’sthe difference then? Asbestos plaintiffsin Newport News benefit from afavorable confluence
of legal precedent and consistently pro-plaintiff judicial rulings that lower the bar for plaintiffs while tying
defendants’ hands. Below this LEGAL OPINION LETTER highlights a few areas where the administration of
justice should be improved in Newport News.

Give Mainstream Causation Instruction. Ship repair cases such as those in Newport News are
generally governed by maritime law? and require a plaintiff to show that exposure to the defendant’s product
was a “substantial factor” in causing the plaintiff’s harm.®> But Newport News juries are instructed that a
plaintiff only needs to show that exposure to the defendant’s product “was not an imaginary or possible
factor or having only an insignificant connection with the harm.”* In contrast, the U.S. Court of Appeals
for the Sixth Circuit and a federal asbestos MDL court, among others, require maritime plaintiffs to prove
“a high enough level of exposure that an inference that the asbestos was a substantial factor in the injury

1 Am. Tort Reform Found., Judicial Hellholes® 2014/2015, at 41, available at http://www.judicialhellholes.org/wp-content/
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375 (6th Cir. 2001)); Connor v. Alfa Laval, Inc., 842 F. Supp. 2d 791, 797 (E.D. Pa. 2012). The Virginia Supreme Court has rejected
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is more than conjectural.”> “In other words, proof of substantial exposure is required....”® These holdings are
consistent with decisions from the Fourth Circuit’ and many state courts. The more lax Newport News jury
instruction is outside the mainstream.

Eliminate the Categorical Exclusion of Navy/Employer Knowledge. Newport News is also an outlier
in its categorical ban against the admissibility of Navy/employer knowledge of asbestos hazards. The circuit
court prohibits such evidence for purposes of a “sophisticated purchaser” defense, although the issue is
debatable as a matter of Virginia law.®2 Other courts have allowed defendants to argue that the Navy was
the sole cause of a harm (e.g., enlisted men had to use the products regardless).” The information is also
relevant to issues for which it should be admissible, such as the “state of the art.”*°

Pare Back the Categorical Exclusion of Dose Reconstruction Evidence. Today’s asbestos cases often
involve low-dose exposures to chrysotile asbestos-containing products (e.g., friction products and gaskets)
rather than the far more toxic amphibole asbestos found in thermal insulation. Newport News defendants
may offer testimony about the general differences in potency between gaskets and pipe covering, but
are not permitted to quantify it to bring it home to the jury. Defendants are also categorically prohibited
from presenting “dose reconstruction” evidence to show that a low-dose defendant’s product was not
dangerous, and thus no warning was required. Newport News judges rely on Virginia case law excluding
the opinions of car accident reconstruction experts, a very different situation.** There do not appear to be
jurisdictions outside of Newport News that consistently exclude all dose reconstruction evidence; instead,
the admissibility of such evidence turns on its reliability.”> Furthermore, the ban on defendants’ presenting
“dose reconstruction” evidence seems to be one way, since Newport News judges allow a frequent plaintiffs’
expert to testify regarding similar “work practice studies.”

Conclusion. Because of these and other one-sided rulings, a “perfect storm” confronts maritime
asbestos defendants in Newport News, Virginia. Trial courts there may not have flexibility where binding
precedent is tilted, but they can and should do more to address unfair application of the law and provide a
fair shake to asbestos defendants who proceed to trial.
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